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FORWORD

Law is a common consciousness of obligation.

Criminal Law is a common consciousness of obligation coupled with an
obligation to suffer penalties if it is disregarded.

Statesmen perform their transcendently important functions under a com-
mon consciousness of obligation under International Law.

But statesmen have not hitherto performed their functions under any com-
mon consciousness of obligation to suffer the arbitrary penalties of military
law in case the obligations of International Law are broken.

The absence, as a patent fact, of any such common penal consciousness,
prevents the existence of such a penal law. Whether there ought or ought not
to be such a consciousness of penal liability is irrelevant. In the absence of
such a Law, the imposition of such penalties would be nothing but lawless
violence.

If any of the accused conceived, like Professor Spykman and Mr. Walter
Lippmann, world politics and diplomacy in terms of military strategy, and ev-
er conspired with others to promote the Triple Military Alliance (which to
Spykman lay in the logical sequence of world events), or to establish a Great-
er East Asian Sphere of Common Prosperity in those terms of military
strategy alone, such behavior might most certainly be offensive to the Soviet
Union or the United States or Great Britain. Such an attitude towards world
polidcs is indeed incompatible with the tenor and spirit of the New Con-
stitution of Japan which provides for her total disarmament and is inspired
by the ideal of abolition of the institution of war itself. But such political
behavior, however unpalatable to enlightened minds, falls, in our submission,
within the sphere of freedom of opinion and of combination which has not
been banned nor declared a criminal offence by the law of nations. If any act
done by the Government of Japan was illegal under international law or was
declared so by an international body to whose determination she had agreed
to submit, or, if Japan was defeated in her war, the entire nation would have

to bear the consequences. She must pay reparations or indemnities or be de-

THE TOKIO TRIALS AND INTERNATIONAL LAW 3
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prived of territory as the case may be. In such cases the political responsibility
of her leaders to the nation for their mistakes in policy would indeed be
serious. However, whether their acts constitute criminal offences on the part
of such leaders by the canons of international law is entirely a separate and
distinct question. If they do constitute such offenses, American, British and
Soviet leaders in similar situations should also be subjected to penalties
provided by international law. If they do not constitute such offences by that
law these accused should be pronounced “not guilty.” The accused must, in
our submission, be declared innocent, unless it is proved beyond a reasonable
doubt that they committed some criminal offense known to the established
law of nations.

If the law of crimes provided in the Charter had been designed as an act
of force, a fiat issued irrespective of the terms of the Instrument of Surrender
and of the well-recognized rules of international law, it would be futile for
the Defense to discuss the law of the Charter in the light of that law. Judging
from the Opening Statement of the Chief of Counsel, however, that is not
the position taken by the Prosecution. Its contention is that the accused
should be declared “criminals” not because their acts fall under the formula of
crimes unilaterally decided upon by the policy of the Allied Governments; but
because - they  constitute criminal -offenses -under the law of nations. The
Prosecution, therefore, endeavors with an ingenious display of learning and
much logical acumen to prove that the law of crimes laid down in the
Charter is declaratory of the current rules of international law. The Defense
readily agrees with the Prosecution that the law of the Charter ought to be
interpreted in the light of international law. They flatly deny, however, that
the said law of crimes is declaratory of the law of nations.

It is a source of encouragement to the Defense that the Nuremberg Tri-
bunal rejected some of the interpretations placed thereon by the Prosecution.
It is respectfully submitted that inasmuch as the factual and the consequent
legal situations in Germany and Japan are entirely different, the Tribunal here
has the broader task of deciding on the relations between the Instrument of
Surrender and the law of the Charter, and that the Charter, contrary to what
was the case at Nuremberg, should serve only as a convenient guide for
ascertaining the real rules and principles of international law, under which
latter alone the guilt or innocence of the accused should be decided.

We propose, therefore, to discuss the criminal provisions of the Charter
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mainly in their relation to international law, with a view to refuting seriatim
and as a whole the interpretations placed upon them by the Chief of Counsel
in his Opening Statement made on June 4, 1946 (Record, pp. 383-475, esp.
pp- 394-435). As far as possible we shall here follow the order in which the
Chief of Counsel developed the thesis of the Prosecution, and divide our
discussion into the following eight sections:

1. The Instrument of Surrender and the Charter.
2. Conspiracy.
3. War of Aggression.
4. War in violation of International Law, Treaties, etc.
5. Murder.
6. “Conventional” War Crimes.
7. Personal Responsibility.
8

. The new doctrine of international law proposed by the Prosecution.

THE TOKIO TRIALS AND INTERNATIONAL LAW 5
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PART I

1. THE INSTRUMENT OF SURRENDER
AND THE CHARTER

The judgment in the Nuremberg Trial concerning the law of its Charter
states as follows:

“The making of the Charter was the exercise of the sovereign leg-
islative power by the countries to which the German Reich uncondition-
ally surrendered: and the undoubted right of these countries to legislate
for the occupied territories has been recognized by the civilized world.”
(Trans. p.16,871)

The German Government ceased to exist in' May 1945 through conquest
by the Allies, or by what is commonly known as debellatio in-the language of
the law of nations. The Allied Powers could, therefore, exercise rights of
sovereignty in the territories over which they had complete control. They
could govern the country in whatever way they pleased. They could, if they
liked, behave as an absolute monarch like Louis XIV. They could, if they
were so minded, set up a Tribunal to punish those persons they disfavored by
laying down an ex-post-facto law, the rule of abstention from such legislation
being a principle of justice not absolutely binding on their sovereign author-
ity. (Trans. p. 16,871). Or perhaps they might have gone further and disposed
of them by executive action without any trial at all. At least such an exercise
wound not contravene the tenets of the law of nations. It was therefore:

“not strictly necessary for the Tribunal to consider whether or not the
planning, preparation or initiation of an aggressive war was an inter-
national crime involving personal responsibility before the conclusion of
the London Agreement” (Trans. p. 16,871).

The discussion of international law in the Nuremberg decision is, therefore,

a Sort of obiter dictum, a display of learning which was not strictly necessary
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for the judgment itself. That, at least, is the doctrine on which the Nuremberg
decision is based. We respectfully direct the attention of this Honorable Tri-
bunal to the undoubted fact that the legal relation between the Government
of Japan and the Allied Governments is altogether on a different footing
from that subsisting between Germany and the Allies.

The powers of the Allied Governments are indeed comprehensive, yet those
powers are not unlimited. General MacArthur is invested with the supreme
power only in so far as its exercise is deemed proper and necessary for the
effectuation of the terms of the Instrument of Surrender. The Allies as
represented by him are not, therefore, in a position similar to that of Louis
XIV, but one resembling that of modern constitutional monarchs like
William and Mary.

This basic legal distinction between the position of Germany and that of
Japan is, of course, owing to the circumstances upon which the armistice was
predicated. Unlike Germany, Japan was not at the time of its surrender
overrun by the Allied forces. The Japanese mainland was still unoccupied and
Japan was then in a position to offer strenuous armed resistance for some
time to come, necessarily involving losses to the Allied forces. The Japanese
Government consented in such circumstances to accept the peace offer of the
Allies, ‘the “terms” of which are laid down in the Potsdam Declaration. The
Instrument of Surrender formally and expressly referred to the terms of that
Declaration. That document states:

“We hereby undertake for the Emperor, the Japanese Government and
their successors to carry out the provisions of the Potsdam Declaration
in good faith, and to issue whatever orders and take whatever action as
may be required by the Supreme Commander for the purpose of giving
effect to that Declaration.”

“The authority of the Emperor and the Japanese Government to rule
the State shall be subject to the Supreme Commander for the Allied
Powers who will take such steps as he deems proper to effectuate these terms
of surrender.”

The document styled the Instrument of Surrender is in the nature of an
international agreement by which not alone the unconditional surrender of
the Japanese Armed forces but several other terms are provided which are
binding on the contracting parties. If Japan’s obligations to the Allied Powers

under that Instrument are not unlimited, but confined to the terms of the

THE TOKIO TRIALS AND INTERNATIONAL LAW 7
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Instrument of Surrender, it naturally follows that, unlike the situation in
Germany, there are certain limits to the demands which the Allied Gov-
ernments can make of her. Japan is in duty bound to perform all the
demands made by the Allies within those limits but, at the same time, it has
a right to insist that those limits shall not be overridden. If so, there are
corresponding duties involved which the Allied Powers too must observe. For
no legal relation can be unilateral. And the criteria for those reciprocal rights
and obligations are set forth in the terms of Potsdam Declaration constituting
part and parcel of the Instrument of Surrender.

Do not the noble words of the Supreme Commander for the Allied
Powers at the time of the surrender proceedings in Tokyo Bay stress the high
importance of the strict observance by the victor and the vanquished alike of
the understanding embodied in the Instrument of Surrender:

“It is not for us here to meet, representing as we do a majority of the
people of the earth, in a spirit of distrust, malice or hatred. But rather it
is for us, both victor and vanquished, to rise to that higher integrity
which ' alone benefits the sacred purpose we are about to serve, com-
mitting all our people unreservedly to the faithful compliance with the
understanding they are here to assume.”

The juridical basis- on which this -trial in the International -Military
Tribunal for the Far East is conducted lies in that term of the Potsdam
Declaration, embodied by reference in the Instrument of Surrender, which
says: “...... stern justice shall be meted out to all war criminals, including those

who have visited cruelties upon our prisoners of war.”

“WAR CRIMES”

Now, we respectfully request the Tribunal to consider the interpretation of
the term, “war criminals” in above passage — not at this stage of the pro-
ceedings from the point of view of Jurisdiction, but from the entirely dif-
ferent one presented by the interpretation of the law of the Charter.

1. “War Crimes” and “war criminals” are well-established terms in the law of
nations. War crimes, according to Oppenheim, are such hostile or other acts of
soldiers or other individuals as may be punishable by the enemy on capture

of the offenders (Oppenheim, International Law, Vol. I, 5th Ed. (1935) edited



